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DEFENSE  SAVINGS  ACT 


June  29,  1988. — Ordered  to  be  printed 


Mr.  Jones  of  North  Carolina,  from  the  Committee  on  Merchant 
Marine  and  Fisheries,  submitted  the  following 

REPORT 

[To  accompany  H.R.  4481,  which  on  April  28,  1988  was  referred  jointly  to  the  Com- 
mittees on  Armed  Services,  Government  Operations,  and  Merchant  Marine  and 
Fisheries] 

[Including  the  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Merchant  Marine  and  Fisheries,  to  whom  was 
referred  the  bill  (H.R.  4481)  to  provide  for  the  closing  and  realign- 
ing of  certain  military  installations  during  a  certain  period,  having 
considered  the  same,  report  favorably  thereon  with  amendments, 
but  without  recommendation  on  that  portion  of  the  bill  not  within 
the  committee's  jurisdiction. 

The  amendments  are  as  follows: 

Page  7,  line  4,  strike  out  "Waiver. — "  and  insert  in  lieu  thereof 
"Waiver  and  Application  of  Other  Law. — (1)". 

Page  7,  lines  6,  10,  and  13,  redesignate  paragraphs  (1),  (2),  and  (3) 
as  subparagraphs  (A),  (B),  and  (C),  respectively. 

Page  7,  line  12,  insert  "and"  after  the  semicolon. 

Page  7,  line  14,  strike  out  ";  and"  and  insert  in  lieu  thereof  a 
period. 

Page  7,  strike  out  lines  15  and  16  and  insert  in  lieu  thereof  the 
following: 

(2)(A)   The   provisions   of  the   National   Environmental 
Policy  Act  of  1969  shall  not  apply  to— 

(i)  the  actions  of  the  Commission  in  selecting  the 
military  installations  which  it  recommends  for  closure 
or  realignment  under  this  Act  and  in  making  its 
report  to  the  Secretary  and  the  Congress  under  this 
Act;  and 

(ii)  the  actions  of  the  Secretary  in  determining 
whether  to  accept  the  recommendations  of  the  Com- 
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mission  and  in  transmitting  the  report  to  Congress 
under  subsection  (b)(1). 

(B)  The  provisions  of  the  National  Environmental  Policy 
Act  of  1969  shall  apply  to  the  actions  of  the  Secretary  (i) 
during  the  process  of  the  closing  or  realigning  of  a  mili- 
tary installation  after  such  military  installation  has  been 
selected  for  closure  or  realignment  but  before  the  installa- 
tion is  closed  or  realigned  and  the  functions  relocated,  and 
(ii)  during  the  process  of  the  relocating  of  functions  from  a 
military  installation  being  closed  or  realigned  to  another 
military  installation  after  the  receiving  installation  has 
been  selected  but  before  the  functions  are  relocated.  In  ap- 
plying the  provisions  of  such  Act,  the  Secretary  shall  not 
have  to  consider — 

(I)  the  need  for  closing  or  realigning  a  military  in- 
stallation which  has  been  selected  for  closure  or  re- 
alignment; 

(II)  the  need  for  transferring  functions  to  another 
military  installation  which  has  been  selected  as  the  re- 
ceiving installation;  or 

(III)  alternative  military  installations  to  those  select- 
ed. 

(C)  A  civil  action  for  judicial  review,  with  respect  to  any 
requirement  of  the  National  Environmental  Policy  Act  of 
1969,  of  any  action  of,  or  any  failure  to  act  by,  the  Secre- 
tary during  the  closing,  realigning,  or  relocating  referred 
to  in  clauses  (i)  and  (ii)  of  subparagraph  (B)  may  not  be 
brought  later  than  the  60th  day  after  the  date  of  such 
action  or  failure  to  act,  except  that  if  a  party  shows  that 
he  did  not  know  of  the  act  or  failure  to  act  and  that  a  rea- 
sonable person  acting  under  the  circumstances  would  not 
have  known,  such  party  may  bring  a  civil  action  not  later 
than  the  60th  day  after  the  date  such  party  acquired 
actual  or  constructive  knowledge  of  such  action  or  failure 
to  act. 

PURPOSE  OF  THE  AMENDMENTS 

The  Committee  adopted  several  amendments  to  section  2(e)  of 
H.R.  4481,  as  introduced.  The  purpose  of  the  amendments  is  to 
specify  when  and  how  the  National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321-4347)  applies  to  the  expedited  base 
closing  procedure  established  by  the  bill. 

SUMMARY  OF  THE  AMENDMENTS 

The  amendments  strike  a  provision  waiving  the  requirements  of 
NEPA  in  H.R.  4481  and  propose  a  modified  NEPA  process.  The 
amendments  are  in  three  parts.  The  first  part  exempts  froni  NEPA 
both  the  recommendation  of  the  Commission  on  Base  Realignment 
and  Closure  as  to  which  bases  should  be  closed  and  the  decision  of 
the  Secretary  of  Defense  to  accept  (or  reject)  the  Commission's  rec- 
ommendation. Second,  the  amendments  specify  that  NEPA  does 
apply  to  the  actions  of  the  Secretary  of  Defense  in  carrying  out  the 
closing  and  realignement  of  those  military  installations  selected  for 
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closure  or  realignment.  Finally,  the  amendments  provide  a  f)0-day 
deadline  for  filing  civil  actions  challenging  the  Secretary's  NEPA 
actions  or  inactions. 

BACKGROUND  AND  NEED 

H.R.  4481  was  introduced  on  April  28,  1988,  by  Mr.  Armey,  for 
himself,  Mr.  Aspin  and  Mr.  Dickinson  and  was  referred  to  the 
Committees  on  Armed  Services,  Government  Operations,  and  Mer- 
chant Marine  and  Fisheries. 

H.R.  4481  establishes  a  new,  expedited  procedure  for  identifying, 
closing,  or  realigning  unneeded  military  installations.  The  bill  rec- 
ognizes the  establishment  by  the  Secretary  of  Defense  (Secretary) 
on  May  3,  1988,  of  a  bipartisan  Commission  on  Base  Realignment 
and  Closure  (Commission).  The  Commission  is  required  to  report  its 
recommendations  on  which  military  installations  should  be  closed 
or  realigned  to  the  Secretary  by  December  31,  1988.  Within  15  days 
of  the  Commission's  recommendation,  the  Secretary  must  report  to 
the  Congress  the  Secretary's  decision  to  accept  (or  reject)  all  of  the 
Commission's  recommendations.  The  Secretary  must  initiate  all 
base  closures  and  realignments  recommended  by  the  Commission 
by  September  30,  1991,  and  complete  all  such  closures  or  realign- 
ments by  September  30,  1995.  As  introduced,  H.R.  4481  waived 
NEPA  for  all  actions  of  the  Secretary  in  implementing  the  bill. 

NEPA,  which  is  within  the  exclusive  jurisdiction  of  the  Merchant 
Marine  and  Fisheries  Committee,  requires  the  preparation  of  an 
environmental  impact  statement  (EIS)  before  a  federal  agency  may 
undertake  a  major  federal  action  significantly  affecting  the  quality 
of  the  human  environment  (section  102(2)(C),  42  U.S.C.  4332(2)(C)). 
The  purpose  of  NEPA  is  to  force  federal  decisionmakers  to  take  a 
''hard  look"  at  the  environmental  consequences  of  their  actions. 
{Kleppe  V.  Sierra  Club,  427  U.S.  390  n.21  (1976),  quoting  Natural 
Resources  Defense  Council  v.  Morton,  458  F.2d  827,  838  (D.C.  Cir. 
1972)). 

The  Council  on  Environmental  Quality  (CEQ)  has  issued  regula- 
tions interpreting  NEPA  (40  CFR  Parts  1500-1517).  The  regulations 
require  a  federal  agency  conducting  a  federal  activity  to  determine 
if  the  activity  is  a  ''major"  one  "significantly  affecting  the  quality 
of  the  human  environment"  (40  CFR  1501.4).  The  agency  normally 
prepares  an  environmental  assessment  to  make  this  determination 
(40  CFR  1501.3,  1508.9).  If,  as  a  result  of  the  environmental  assess- 
ment, the  agency  determines  that  its  activity  has  no  significant  en- 
vironmental effects,  it  issues  a  "finding  of  no  significant  impact" 
(40  CFR  1508.13)  and  the  NEPA  process  ends.  If  there  is  significant 
impact,  the  agency  must  prepare  an  EIS  to  examine  more  fully  all 
of  the  environmental  effects  of  its  action  and  to  consider  alterna- 
tives to  the  proposed  action  (40  CFR  1508.25). 

The  Defense  Department  (DOD)  is  not  exempt  from  NEPA. 
{Jackson  County,  Missouri,  v.  Jones,  571  F.2d  1004,  1007  (8th  Cir. 
1978))  Accordingly,  if  a  major  action  proposed  by  DOD  would  have 
significant  effects  on  the  quality  of  the  human  environment,  an 
EIS  is  required.  (32  CFR  Part  214,  Environmental  Effects  in  the 
United  States  of  DOD  Actions) 


Secretary  of  Defense  Carlucci  testified  on  May  18,  1988,  before 
the  Defense  Policy  Panel  of  the  House  Armed  Services  Committee 
in  support  of  the  NEPA  waiver  in  H.R.  4481.  According  to  the  Sec- 
retary, NEPA  has  never  prevented  the  Defense  Department  from 
closing  any  military  installation,  but  it  has  led  to  delays  in  such 
closings. 

NEPA  has  been  used  as  one  of  the  legal  grounds  for  challenging 
DOD  decisions  to  close  certain  bases.  These  cases  have  raised  the 
issue  of  whether  and  to  what  extent  NEPA  applies  to  base  closings. 
In  the  context  of  these  challenges,  most  federal  courts  have  held 
that  where  the  impacts  caused  by  a  base  closing  are  exclusively 
social  or  economic,  and  EIS  is  not  required.  (See,  for  example.  Na- 
tional Association  of  Government  Employees  v.  Rumsfeld,  413  F. 
Supp.  1224  (D.D.C.  1976))  But,  where  the  proposed  federal  action 
does  have  a  significant  environmental  impact,  social  and  economic 
impacts  also  must  be  considered.  (National  Association  of  Govern- 
ment Employees  at  1306)  These  cases  are  consistent  with  the  inter- 
pretation of  NEPA  by  CEQ  (40  CFR  1508.14). 

Given  this  background,  the  Committee  has  considered  to  what 
extent  NEPA  should  apply  to  the  special  base  closing  process  estab- 
lished by  H.R.  4481.  The  Committee  has  decided  that  a  modified 
NEPA  process  is  the  most  appropriate  way  to  address  the  bill's  ex- 
pedited base  closing  procedure.  Under  this  modified  process,  NEPA 
would  not  apply  to  the  policy  decisions  to  be  made  by  the  Commis- 
sion and  the  Secretary  regarding  which  bases  should  be  closed.  Al- 
though these  decisions  should  not  be  made  in  an  environmental 
vacuum  (and  will  not  be  according  to  the  Commission's  Charter), 
the  Committee  agrees  that  compliance  with  all  of  NEPA's  require- 
ments could  unnecessarily  delay  key  policy  decisions.  Therefore, 
the  Committee's  amendments  exempt  from  NEPA  the  recommen- 
dation of  the  Commission  and  the  decision  by  the  Secretary  as  to 
which  bases  to  close  and  realign.  On  the  other  hand,  the  Secre- 
tary's actions  in  carrying  out  the  base  closures  and  realignments 
may  well  have  significant  environmental  consequences.  NEPA 
should  apply  to  these  actions,  and  the  Committee's  amendments  so 
require. 

COMMITTEE  ACTION 

H.R.  4481  was  referred  to  the  Merchant  Marine  and  Fisheries 
Committee  for  the  sole  purpose  of  considering  section  2(e)(4)  of  the 
bill  pertaining  to  NEPA.  On  June  21,  1988,  the  Committee  met  to 
markup  H.R.  4481.  At  the  markup.  Chairman  Jones  offered  a  series 
of  amendments  to  the  bill,  which  struck  section  2(e)(4)  of  the  bill 
and  inserted  instead  the  modified  NEPA  process  discussed  above. 
The  Committee  approved  Mr.  Jones'  amendments  by  voice  vote. 
The  Committee  also  agreed  by  voice  vote  to  the  Chairman's  motion 
that  H.R.  4481,  as  amended,  be  ordered  reported  with  a  favorable 
recommendation  on  the  amendments  to  section  2(e)  and  without 
recommendation  on  those  portions  of  the  bill  not  within  the  Com- 
mittee's jurisdiction. 


SECTION-BY-SECTION  ANALYSIS 

The  Committee's  amendments  insert  a  new  NEPA  process  in  sec- 
tion 2(3)(2)  of  the  bill  in  lieu  of  the  NEPA  waiver  in  the  bill  as  in- 
troduced. 

Paragraph  2(A)  provides  that  NEPA  shall  not  apply  (1)  to  the  ac- 
tions of  the  Commission  in  selecting  military  installations  which  it 
recommends  for  closure  or  realignment  and  making  its  report  to 
the  Secretary,  and  (2)  to  the  actions  of  the  Secretary  in  determin- 
ing whether  to  accept  the  Commission's  recommendations  and  in 
transmitting  the  Secretary's  report  to  the  Congress.  The  Commit- 
tee's intent  is  to  exempt  from  the  requirements  of  NEPA  the  two 
policy  decisions  of  recommending  and  selecting  military  bases  for 
closure  or  realignment.  This  does  not  mean,  however,  that  the 
Commission  and  the  Secretary  should  ignore  the  envrionmental 
consequences  of  selecting  particular  bases  for  closure  or  realign- 
ment. 

Paragraph  2(B)  requires  the  Secretary  to  comply  with  NEPA 
after  the  installations  are  selected  but  before  they  are  actually 
closed  or  realigned.  In  applying  NEPA  to  the  actual  base  closures, 
the  Secretary  need  not  consider  (1)  the  need  for  closing  or  realign- 
ing the  installation  previously  selected;  (2)  the  need  for  transfer- 
ring functions  to  a  military  installation  other  than  the  one  select- 
ed; or  (3)  alternative  military  installations  to  those  previously  se- 
lected. In  all  other  respects,  the  normal  NEPA  process  applies. 

The  Committee  intends  for  the  Secretary  to  consider  the  environ- 
mental impacts  associated  with  the  process  of  closing  or  realigning 
bases,  as  well  as  alternative  ways  of  addressing  and  mitigating 
those  impacts.  The  Committee  leaves  open  the  question  whether  a 
particular  closure  or  realignment  constitutes  a  major  federal  action 
significantly  affecting  the  quality  of  the  human  environment.  If  the 
Secretary  decides  that  a  particular  closure  does  constitute  a  major 
federal  action  that  significantly  affects  the  quality  of  the  human 
environment,  the  Secretary  should  follow  the  normal  NEPA  proc- 
ess for  preparation  of  a  draft  EIS,  public  comment,  and  preparation 
of  a  final  EIS.  To  make  this  determination,  the  Secretary  is  encour- 
aged, in  accordance  with  regulations  of  the  CEQ,  to  prepare  and 
make  available  to  the  public  an  environmental  assessment  and  a 
finding  of  no  significant  impact.  Regardless  of  the  type  of  NEPA 
analysis,  the  Secretary's  actions  under  NEPA  must  be  completed 
before  he  may  close  or  realign  the  base  or  relocate  functions  to  a 
different  base. 

Paragraph  2(C)  requires  a  party  filing  a  civil  action  for  judicial 
review  of  the  Secretary's  actions  or  inactions  under  paragraph  2(B) 
to  file  a  complaint  in  the  appropriate  federal  court  no  later  than 
the  60th  day  after  the  action,  or  failure  to  act.  In  the  event  a 
person  had  no  reasonable  knowledge  of  such  action  or  inaction,  the 
complaint  must  be  filed  within  60  days  after  the  person  has  ac- 
quired actual  or  constructive  knowledge  of  such  action  or  inaction. 
The  Committee  encourages  the  Secretary  to  provide  reasonable 
public  notice  of  all  NEPA  decisions  under  this  paragraph  so  that 
the  60  day  deadline  may  be  met,  and  judicial  review  may  be  expe- 
dited to  this  extent. 


INFLATIONARY  IMPACT  STATEMENT 

Pursuant  to  the  requirements  of  clause  (2)(1)(4)  of  Rule  XI  of  the 
Rules  of  the  House  of  Representatives,  the  Committee  estimates 
that  the  enactment  of  the  amendments  to  H.R.  4481  will  have  no 
significant  inflationary  impact  upon  prices  and  costs  in  the  oper- 
ation of  the  national  economy. 

COST  OF  THE  LEGISLATION 

Clause  7(a)  of  Rule  XIII  of  the  Rules  of  the  House  of  Representa- 
tives requires  a  statement  of  the  estimated  cost  to  the  United 
States  which  would  be  incurred  in  carrying  out  the  amendments  to 
H.R.  4481.  However,  under  paragraph  (d)  of  clause  7,  the  provisions 
of  (a)  do  not  apply  when  the  Committee  has  received  a  timely 
report  from  the  Congressional  Budget  Office. 

COMPLIANCE  WITH  HOUSE  RULE  XI 

1.  With  respect  to  the  requirements  of  clause  (2)(1)(3)(A)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives,  no  oversight  find- 
ings or  recommendations  on  the  subject  of  the  amendments  to  H.R. 
4481  have  been  made  by  the  Committee  during  the  100th  Congress. 

2.  With  respect  to  the  requirements  of  clause  (2)(1)(3)(B)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives  and  section  308(a) 
of  the  Congressional  Budget  Act  of  1974,  the  amendments  to  H.R. 
4481  do  not  contain  any  new  budget  authority  or  tax  exemptions. 

3.  With  respect  to  the  requirements  of  clause  (2)(1)(3)(D)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives,  the  Committee  has 
received  no  report  from  the  Committee  on  Government  Operations 
on  the  subject  of  the  amendments  to  H.R.  4481. 

4.  With  respect  to  the  requirements  of  clause  (2)(1)(3)(C)  of  Rule 
XI  of  the  Rules  of  the  House  of  Representatives  and  section  403  of 
the  Congressional  Budget  Act  of  1974,  the  Committee  has  received 
the  following  estimate  of  the  cost  of  the  amendments  to  H.R.  4481 
from  the  Director  of  the  Congressional  Budget  Office. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  June  21^,  1988. 
Hon.  Walter  B.  Jones, 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  exam- 
ined an  amendment  to  H.R.  4481,  as  ordered  reported  by  the  Com- 
mittee on  Merchant  Marine  and  Fisheries  on  June  21,  1988.  This 
bill  would  provide  for  the  closing  and  realigning  of  certain  military 
bases  following  recommendations  of  the  Commission  on  Base  Re- 
alignment and  Closure.  The  amendment  concerns  the  application 
of  the  National  Environmental  Policy  Act  (NEPA). 

Because  of  the  uncertainty  surrounding  the  base  closure  and  re- 
alignment process,  CBO  has  not  attempted  to  estimate  the  budget- 
ary impact  of  H.R.  4481.  However,  the  costs  of  the  bill  would  not  be 
significantly  affected  by  this  amendment. 

H.R.  4481,  as  originally  introduced,  would  have  waived  NEPA 
with  respect  to  the  bill's  procedures  for  closing  and  realigning  cer- 


tain  military  bases.  This  would  have  exempted  the  Secretary  of  De- 
fense from  having  to  perform  certain  environmental  assessments 
and  public  impact  analyses  as  part  of  the  closure  and  realignment 
process.  Typically,  the  requirements  of  NEPA  have  resulted  in 
lengthy  delays  in  the  closure  process.  Thus,  the  effect  of  a  waiver 
might  be  to  increase  the  likelihood  of  implementation  of  the  clo- 
sures and  realignments  recommended  by  the  Commission. 

This  amendment  would  waive  NEPA  during  the  process  by 
which  bases  are  selected  for  closure  and  realignment.  However,  the 
actions  of  the  Secretary  of  Defense  in  actually  carrying  out  clo- 
sures and  realignments  would  still  be  subject  to  the  application  of 
NEPA. 

We  would  be  pleased  to  provide  further  details  on  this  estimate  if 
you  so  desire. 

Sincerely, 

James  L.  Blum, 
Acting  Director. 

CHANGES  IN  EXISTING  LAW 

If  enacted,  the  Committee's  amendments  would  make  no  changes 
in  existing  law. 

DEPARTMENTAL  REPORTS 

The  Committee  has  received  no  departmental  reports  on  H.R. 
4481  or  the  Committee's  amendments. 
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